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This contribution identifies the main recent patterns affecting the international investment
policy landscape. It reflects the main developments and challenges that call for reforms
at national and international levels and comprises three parts. The first part is dedicated
to national investment policies promoting or restricting international investments. The
second covers the developments occurring at international policy level, new developments
regarding international investment agreements (II1As) and other treaties are discussed.
The third part focuses on the three main policy, societal and technological developments
influencing the new development of investment policies at national or international
levels: Countries’sustainable goals for economic development, the new industrial policy
measures applied by some major trading nations and, finally, the predominance of the
digital economy, which affects the way firms do business.

Evolucion reciente de la politica de inversion internacional

En esta contribucion se identifican los patrones que definen el panorama de la politica de inversion
internacional, abordandose los principales desarrollos y desafios que exigen reformas en el plano nacional
e internacional. La primera seccion esta dedicada a las politicas nacionales de inversion, que promueven

o restringen las inversiones internacionales. La segunda cubre el plano de las politicas internacionales,
examindndose las principales novedades relativas a acuerdos internacionales de inversion (AIl) y otros
tratados. La tercera parte se centra en el ambito normativo, social y tecnologico, dada su influencia

en el nuevo desarrollo de las politicas de inversion, a nivel nacional o internacional: los objetivos de
desarrollo sostenible para los paises, las nuevas medidas de politica industrial aplicadas por algunas

de las principales economias comerciales y, por ultimo, el predominio de la economia digital, que afecta

a la forma en que las empresas hacen negocios internacionales.
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1. Introduction

Since the first companies’ internationalization oper-
ations took place, governments have taken action to
influence inward and outward investments (Dunning
and Lundan, 2008, p. 663; Van Assche, 2018, p. 117;
Rodrik, 1995). The motivations have been diverse: The
main issues addressed have been, inter alia, the level
of investment, the type of investment, the modes of en-
try and the impact and behavior of multinational enter-
prises (MNEs). As underlined by Dunning and Lundan,
the interactions between governments and MNEs have
evolved over time due to the changing patterns of the
international economy, governments’ economic devel-
opment goals, and the emergence of new investors
(Dunning and Lundan, 2008, p. 663). Indeed, emerg-
ing economies’ foreign direct investments (FDI) have
increased dramatically over the last two decades, with
these trends reinforced by the importance of family firms,
state-owned enterprises (SOEs), and sovereign wealth
funds (SWFs) investing abroad (Eden, 2016, p. 4). The
policy patterns affecting FDI are at work at an individ-
ual country level as well as internationally. As noted
by Sauvant: “The growth of FDI, an integrated interna-
tional production system, and the global value chains
associated with it was possible because of an enabling
policy framework, both at the national and international
levels” (Sauvant, 2016, p. 1).

2. National investment policies

The main developments of national investment poli-
cies address inward FDI. In general, policies regarding
outward FDI aimto help and support domestic firms to in-
vest abroad: “These measures are typically intended to
advance a home country’s strategic economic interests
and, in particular, enhance the international competi-
tiveness of its firms by helping them establish a portfo-
lio of locational assets” (Sauvant, 2016, pp. 7-8). The
spectrum of these measures is broad, ranging from
simple advice to financial assistance. Some measures
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may be, among others, sector specific and/or modes
of entry specific and may target specific types of inves-
tors, such as SMEs. With regard to the national poli-
cies affecting inward FDI, the main measures are the
liberalization and promotion of FDI, on the one hand,
and investment screening and investment restrictions,
on the other (Eden, 2016; Sauvant and Hamdani, 2015;
UNCTAD, 2018). This contribution focuses on policies
impacting inward FDI.

Liberalization or promotion measures

The vast majority of all new investment policies
adopted over recent decades are based on promo-
tion and facilitation measures regarding inward FDI
(UNCTAD, 2017, p. 100). This approach reflects
the goal of all countries to attract investments that
positively impact their economic development (Alfaro,
2016). In that respect, investment promotion policies
and actions have gained importance in recent years
(Sauvant, 2016, p. 2). Stronger competition among
investment promotion agencies (IPAs) to attract for-
eign investors, in general, and technology-driven ac-
tivities, in particular, is observed nationally and re-
gionally (lammarino, 2018, p. 158). Sauvant identified
several generations of investment promotion regimes
(Sauvant, 2016, p. 2): The first generation comprises
measures opening countries to FDI, the second gen-
eration reflects active promotion actions informing and
prospecting potential foreign investors, and, in a third
generation, IPAs have deployed their efforts to target
foreign investors according to their economic and tech-
nological development priorities. These kinds of pol-
icies may have the benefit of selecting appropriate
investments according to the specific features of the
host country but may also present the drawback of in-
correct sectors being targeted (Sauvant, 2016, p. 2).
The fourth generation of investment promotion not on-
ly considers inward FDI tools to contribute to economic
development and competitiveness, but increasingly fo-
cuses on so-called “sustainable FDI”.
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According to UNCTAD, the main liberalization (partial
or full) observed over the last few years has occurred in
specific industries such as manufacturing, transport and
energy (UNCTAD, 2018, p. 80). The main measures
comprise, inter alia, the reduction of entry barriers (e.g.
the opening of formerly closed sectors to foreign inves-
tors); the privatization measures that benefit domestic
as well as foreign investors; the facilitation of foreign in-
vestors’ operations; the simplification of administrative
procedures; the granting of investment incentives (fis-
cal incentives, financial incentives); the creation of “spe-
cial economic zones” (SEZs) and the reform of domestic
investment dispute mechanisms (Sauvant, 2016, p. 2;
UNCTAD, 2018, pp. 82-83).

Restrictive measures

Although the majority of investment measures im-
plemented over the last few years are liberalization or
promotion policies, the share of regulatory or restric-
tive investment measures has increased in recent
years (UNCTAD, 2017, p. 99; UNCTAD, 2018, p. 80).
Recognizing that most countries are keen to attract
FDI, Sauvant indicates that: “In recent years, howev-
er, national policies toward FDI have become more
nuanced, reflected in the increasing share of national
policy measures that make the investment climate less
welcoming” (Sauvant, 2016, p. 2). Developed coun-
tries, usually the home of outward FDI, have been re-
cipients of inward FDI from emerging countries, creat-
ing a new phenomenon in the worldwide distribution of
FDI (Buckley, 2017; Tavares and Lehmann, 2017). A
wave of mergers and acquisitions (M&A) from emerg-
ing country MNEs, such as Chinese firms in United
States and Europe, has raised some national security
concerns with regard to, among others, strategic indus-
tries and strategic domestic assets, such as key infra-
structure (Wehrlé and Pohl, 2016, p. 8). The increasing
involvement of SOEs as foreign investors has creat-
ed concerns in developed countries (Cuervo-Cazurra,
2018). The OECD Guidelines for Recipient Country

Investment Policies Relating to National Security were
adopted in 2009 (OECD, 2009); the guidelines provide
recommendations on how to address national security
issues in the regulation of investment. Since their adop-
tion, these guidelines have been used by several coun-
tries in reforming their regulatory framework for this
matter. Recently, the trade-offs between promoting in-
ward investment, on the one hand, and addressing na-
tional security concerns, on the other, have been chal-
lenging in several countries (Wehrlé and Pohl, 2016, p.
10). Recently, some M&A have been impeded for sev-
eral reasons, such as national security, or for prudential
or competition policy reasons (UNCTAD, 2018, p. 86).
For example, Italy has implemented new measures to
forbid M&A in some high-tech industries, implicating
non-EU firms in cases of threats affecting the national
interest and national security (UNCTAD, 2018, p. 84).
According to UNCTAD, in 2017 the main M&A that were
forbidden by governments were in financial services,
digital services and several high-tech sectors, such as
ICTs (UNCTAD, 2018, p. 86).

Investment screening mechanisms

We can observe a recent move toward the introduc-
tion of new or modified screening mechanisms of for-
eign investments (UNCTAD, 2018). Several reasons
may explain this trend, such as the adoption of pro-
tectionist measures affecting trade by some countries
whose effects have spread in the landscape of foreign
investment. Another reason is greater suspicion re-
garding the real goals of some MNEs, particularly the
SOEs and SWFs. The main recent developments have
occurred in the European Union (EU), as well as in the
United States.

In September 2017, the European Commission pro-
posed a new screening framework. According to the
European Commission: “(...) in some cases foreign in-
vestors might seek to acquire strategic assets that al-
low them to control or influence European enterprises,
the activities of which are critical for the security and
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public order in the EU and in its Member States” (Euro-
pean Commission, 2018). A political agreement among
EU institutions on this framework for screening FDI was
reached in November 2018. In the United States, in Au-
gust 2018, the President signed the Foreign Investment
Risk Review Modernization Act (FIRRMA). This act ex-
tends the scope of operations to be scrutinized by the
Committee on Foreign Investment in the United States
(CFIUS) in case of suspicion that national security may
be threatened (UNCTAD, 2018, p. 84). The act contains
provisions that may significantly restrict inward FDI from
specific countries in some US sectors, opening the door
to unwelcome decisions based on certain political ori-
entations. As noted by Moran: “Such a move opens the
door to a political process for which there is no logical
end in sight” (Moran, 2018, p. 2).

Because numerous countries, including the largest
economies, have unilaterally implemented new meas-
ures or modified their practices regarding the screen-
ing of foreign investments, efforts to harmonize the for-
eign investment landscape are strongly challenged,
and these developments may create unwelcome dom-
ino effects. Therefore, there are calls to urge govern-
ments to harmonize their procedures and criteria on
the screening of FDI (Pohl, 2019, p. 2).

3. International investment policies
The modernized landscape of lIAs

The development of international investment policies
is closely related to the evolution of measures affecting
investments at the national level (Sauvant, 2016, p. 9).
Indeed, as indicated by UNCTAD: “Investment laws
and IlAs are separate but closely related policy tools for
dealing with foreign investment. In each, policymakers
need to decide how to treat foreign investment, how to
balance investor rights and obligations, how to incorpo-
rate sustainable development considerations and how
to deal with the interaction between the two instruments.
On all these issues, investment laws and IlAs can be
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a mutual source of inspiration, as lIA negotiators may
learn from policy approaches taken in investment laws
and vice versa” (UNCTAD, 2017, p. 110).

UNCTAD identified 3,322 IlAs by the end of 2017,
comprising 2,946 bilateral investment treaties (BITs)
and nine treaties comprising investment provisions
(TIPs) (UNCTAD, 2018, p. 88). By the end of 2017,
there were 855 investor-state dispute settlements
(ISDS) (UNCTAD, 2018, p. 88), and existing “old gener-
ation treaties” have also been modernized (UNCTAD,
2018, p. 98). The main recent evolution of the inter-
national landscape governing FDI reflects either the
adoption of new models of agreements or the modern-
izing process of existing “old-generation” agreements
(UNCTAD, 2017, p. 126). These new llAs are most-
ly based on the so-called “UNCTAD Road Map for IIA
Reform” (UNCTAD, 2015; UNCTAD, 2016). This road
map comprises five domains: “Safeguarding the right
to regulate, while providing protection”; “reforming in-
vestment dispute settlement”; “promoting and facilitat-
ing investment”; “ensuring responsible investment”;
and “enhancing systemic consistence” (UNCTAD,
2017, p. 117).

As highlighted by Sauvant: “Any discussion
of strengthening the international investment re-
gime needs to begin with the very purpose of the
regime. Given the origin of llAs, it is not surprising that
its principal purpose has been, and remains, to pro-
tect foreign investors and, more recently, to facilitate
the operations of investors, seeking to encourage in
this manner additional FDI flows and the benefits as-
sociated with them” (Sauvant, 2016a, p. 7). The first
treaties comprised provisions regarding, inter alia, na-
tionalization, the repatriation of incomes, fair and non-
discriminatory treatment, most favored nation (MFN)
status and provisions on dispute settlements (Sauvant,
2016, p. 10). More recently, the facilitation of investor
operations in host countries has gained increased at-
tention in the new and amended international agree-
ments (Sauvant, 2016a, p. 7). As we will discuss
below, a new dimension, promoting sustainable FDI,
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is shattering the global arena of international invest-
ment agreements: “In particular, 1lIAs need to recog-
nize, in addition, the need to promote sustainable de-
velopment and FDI flows that support this objective.
Further objectives include the protection of public wel-
fare and human rights, including public health, labour
standards, safety, and the environment” (Sauvant,
20164, p. 7). This new objective regarding sustainable
investment implies that 11As need to allow for enough
“space” to regulate (right to regulate). In its 2018 re-
port, UNCTAD observes a significant number of so-
called “new generation of IIAs” including sustainable
development provisions as well as “preservation of
regulatory space” safeguards (UNCTAD, 2018, pp. 95-
96). However, the recent inclusion of measures for the
right to regulate does not imply any reduction of the
investment protection measures included in the llAs
(UNCTAD, 2017, p. 119). Nevertheless: “The balance
between investor protection and the right to regulate
is a central issue in current debates and policies con-
cerning investment treaties” (Gaukrodger, 2016, p. 6).

Among the main open discussions, ISDS issues
need to be further developed since they raise con-
cerns regarding, among others, the inconsisten-
cy of the interpretation of treaty provisions on ISDSs
(Pohl, 2018, p. 7; Gaukrodger, 2017, p. 6; Sauvant,
2016a, pp. 8-9).

Plurilateral developments

The OECD Code of Liberalisation of Capital Move-
ments, created in 1961, is a legally binding plurilater-
al instrument on cross-border investments. The provi-
sions of the code focus on openness, transparency and
cooperation among adhering countries (OECD, 2018,
p. 3). The code is the sole multilateral tool addressing
international capital flows apart from the rules adopted
by the European Union and the European Economic
Area (OECD, 2007, p. 9). As indicated by the OECD:
“For more than 50 years, the Code has provided a bal-
anced framework for countries progressively to remove

barriers to the movement of capital, while providing
flexibility to cope with situations of economic and fi-
nancial instability (...). Under the Code, an adhering
country is entitled to benefit from the liberalisation of
other adhering countries regardless of its own degree
of openness” (OECD, 2018, p. 4). The provisions of
the code foresee a peer review process aimed at in-
creasing transparency and avoiding conflicts as well
as “beggar-thy-neighbor” policies (OECD, 2017, p. 11).

Since 2012, the code has been open to non-member
OECD countries, and, in 2016, the adhering coun-
tries accepted a proposal to review it. The main aim
of this proposal was to strengthen the code with re-
gard to transparency and good practices, thus liberal-
izing and managing cross-border capital flows (OECD,
2018, p. 4). The code does not replace a multilateral
agreement on investment (MAI), as was contemplated
by the OECD in 1995. After two years of negotiations,
the participating countries failed to reach an agree-
ment, and the project ended in 1998. The oppositions
to this agreement were numerous for various reasons,
such as the feeling that the agreement would prioritize
rich countries, democratic rights and the sovereignty
of countries would be weakened, and important issues
such as environmental and labor standards would be
affected (UNCTAD, 1999, pp. 23-25)".

In parallel to the ongoing efforts to apply and amend, if
necessary, the provisions of the code, the OECD started
to develop a plurilateral framework on investment (PFI)
in 2006 (OECD, 2015, p. 3). The PFI has been updated
since its creation. As stated by the OECD: “Beyond mac-
roeconomic stability, political predictability, social cohe-
sion and upholding the rule of law, which are pre-con-
ditions for sustainable development, the Framework
considers numerous policy dimensions in an integrated
manner, drawing on global good practices including: in-
vestment policy; investment promotion and facilitation;
trade policy; competition policy; tax policy; public gov-
ernance; corporate governance; policies for enabling

1 GPF (2019).
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responsible business conduct; human resources devel-
opment; an investment framework for green growth; pri-
vate investment in infrastructure; and financing for in-
vestment” (OECD, 2015, p. 12). Some experts are of
the view that the opening of the PFI to non-OECD coun-
tries could contribute to building the first steps aimed
at contemplating —again— a multilateral framework on
investment (Sauvant, 2016a, p. 9).

Multilateral developments

Since the creation of the GATT in 1947, foreign in-
vestment has been considered as part of the multilater-
al rules being developed. Provisions regarding foreign
investment have been negotiated within the discussion
related to the Havana Charter that never entered in-
to force. The establishment of the WTO in 1995 with
new multilateral rules did not anchor a general mul-
tilateral agreement on investment. Nevertheless, the
General Agreement on Trade in Services (GATS) con-
tains some investment measures as far as mode three
(presence abroad) of trade in services is concerned.
Some investment provisions are also in force in the
Agreement on Trade-Related Investment Measures
(TRIMs) as far as trade may be affected (Zang, 2018,
p. 2). In 1996, a working group instigated by developed
countries was created to contemplate how to insert in-
vestment measures within the multilateral framework
(Singapore Ministerial Meeting). However, these dis-
cussions also failed, mainly due to the opposition of
developing countries, and it has been decided since
then to exclude investment measures from the current
discussion related to the WTO (Joseph, 2018, p. 1).

A past attempt of developed countries to initiate for-
mal negotiations on an investment agreement at the
WTO, as part of the Singapore issues, was blocked
by developing countries, who argued that investment
does not come under the mandate of that organiza-
tion and that the relationship between trade and invest-
ment is unclear. However, in the spring of 2017, some
important developing and emerging countries, such as
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China, Brazil, and Korea, initiated new momentum re-
garding the WTO proposition on the Investment Facil-
itation Agreement (Joseph, 2018, p. 1). As stated by
Joseph: “The IFA proposal also reflects a critical shift
in the position of developing countries on the relation-
ship between trade and investment and the WTO’s
adequacy for addressing investment issues” (Joseph,
2018, p. 29).

The OECD and UNCTAD have launched new initi-
atives regarding investment facilitation. The OECD is
currently working to promote progress toward a more
efficient international framework facilitating foreign in-
vestment (Novik and De Crombrugghe, 2018). As not-
ed by UNCTAD: “Investment facilitation is the set of
policies and actions aimed at making it easier for in-
vestors to establish and expand their investments, as
well as to efficiently conduct their day-to-day business
in host countries” (UNCTAD, 2018, p. 157). Table 1 il-
lustrates the OECD approach that favors parallel de-
velopment at the plurilateral level (short term) as well
as at the multilateral level (long term).

According to UNCTAD, the current national and inter-
national policies on investment have dedicated relative-
ly modest attention to investment facilitation (UNCTAD,
2016, p. 117), with UNCTAD thus promoting efforts to
strengthen investment facilitation within national and in-
ternational policies on cross-border investments. The
scope contemplated by UNCTAD is quite broad: “Invest-
ment facilitation covers a wide range of areas, all with
the ultimate objective of attracting investment, allowing
investment to flow efficiently, and enabling host coun-
tries to benefit effectively. Transparency, investor servic-
es, simplicity and efficiency of procedures, coordination
and cooperation, and capacity building are among the
important principles. It interacts at all stages of invest-
ment, from the pre-establishment phase (such as facili-
tating regulatory feasibility studies), through investment
installation, to services throughout the lifespan of an in-
vestment project” (UNCTAD, 2016, p. 117).

A new initiative aimed at facilitating internation-
al investment has been launched recently at the WTO
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TABLE 1

OECD APPROACH TOWARD POTENTIAL ELEMENTS OF AN INTERNATIONAL
FRAMEWORK FOR INVESTMENT FACILITATION

Common Principles
— Transparency

— Predictability
— Efficiency

Responsibilities/Commitments

— Home countries: Outward investment facilitation measures

— Private sector: Responsible business conduct

Governance/lmplementation

— Specific support program for developing countries

— “Investment Facilitation Agreement” under the WTO (long term)

— Host countries: Inward investment facilitation measures (tools, policies and processes)

— International organizations (OECD and others): Monitoring and evidence-based research

— “Investment Facilitation Principles” by the OECD and other international organizations (short term)

SOURCE: Novik and De Crombrugghe, 2018, p. 10 (reproduction of Box two, p. 10).

(Hamdani, 2018; Hees et al., 2018). This initiative uses
the Trade Facilitation Agreement (TFA), entered in-
to force on February 2017, as a model: In April 2017,
some WTO member states initiated a dialogue address-
ing the linkages between trade and investment with the
aim of reaching an agreement on investment facilitation
in light of the TFAZ2. According to the proponents: “The
focus, (...), is not on changing members’ invest-
ment policies, but on implementing and administering
these policies transparently, efficiently and predicta-
bly”3. The discussions held so far relate to the improve-
ment of regulatory predictability and transparency, the
improvement of administrative procedures, and the en-
hancement of international cooperation, with special
attention to fulfilling the needs of developing countries
and other issues that may facilitate international invest-
ment. However, the discussions do not address some

2 WTO (2019).
3 WTO (2019).

issues, such as market access, investor-state dispute
settlement and investment protection®.

4. New features impacting the investment policy
landscape

The recent developments of the national and inter-
national investment policy landscape, as well as the
ongoing discussion regarding further reforms of agree-
ments, regulations and guidelines impacting foreign
investment, have been shaped by several new tech-
nological, political and economic trends. Among the
numerous factors that may influence the investment
policy framework, three deserve special attention: The
Sustainable Development Goals committed to by most
countries, the new development of industrial policies
implemented by major countries, and the fact that the
digital economy is anchored in the global economy.

4 WTO (2019).
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TABLE 2
INTERNATIONAL INVESTMENT POLICY CHALLENGES

Strengthening the development dimension of I|As

Balancing the rights and obligations of States and investors
— “Reflecting investor responsibilities in 11As.
Managing the systemic complexity of the II1A regime
issues.

financial)”.

SOURCE: Tuerk, E. and Rojid, F. (2012).

— “Safeguarding policy space for sustainable development needs.

— Making investment promotion provisions more concrete and consistent with sustainable development objectives”.

— Learning from and building on corporate social responsibility (CSR) principles”.

— “Dealing with gaps, overlaps and inconsistencies in [IA coverage and content and resolving institutional and dispute settlement

— Ensuring effective interaction and coherence with other public policies (e.g. climate change, labour) and systems (e.g. trading,

FDI policy and sustainable development

In 2015, the United Nations member states adopted
The 2030 Agenda for Sustainable Development (United
Nations, 2015). The Agenda comprises 17 Sustainable
Development Goals (SDGs) to be applied by develop-
ing and developed countries —public as well as private
agents— to promote economic growth while improv-
ing social progress (UNCTAD, 2014, p. 137). As far as
MNEs are concerned, an important issue is how to cor-
rectly involve MNEs in the SDGs (Van Zanten and Van
Tulder, 2018, p. 209; Sauvant and Mann, 2017, p. 1).
National and international investment policies are ob-
viously an important element of all policy actions to be
assumed under the umbrella of the SDGs (UNCTAD,
2014, p. 139; UNCTAD, 2015, p. 6). Regarding nation-
al investment policies, investment measures are fre-
quently integrated into national development strategies
in addition to other actions to promote social and envi-
ronmental progress (UNCTAD, 2015, p. 6). At the inter-
national level, as noted by UNCTAD: “Most of today’s
new llIAs include sustainable development-oriented re-
form elements that preserve the right to regulate, while
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maintaining investor protection, foster responsible in-
vestment and improve investment dispute settlement”
(UNCTAD, 2017, p. 117). However, there are still mul-
tiple challenges to translating the SDGs into new and
older llAs (Table 2).

UNCTAD launched the Investment Policy Frame-
work for Sustainable Development in Addis Ababa
in 2015. This instrument provides guidelines for the
adoption of the new generation of investment policies
(Table 3) (UNCTAD, 2015).

FDI policy and industrial policy

As stated by UNCTAD, more than 80 countries
representing approximately 90 percent of the world
GDP have adopted industrial policy measures over the
last five years: “Among industrial policies, about 90 per
cent stipulate detailed investment policy tools, mainly
fiscal incentives and SEZs, performance requirements,
investment promotion and facilitation, and, increasingly,
screening mechanisms” (UNCTAD, 2018, pp. 139-140).
Countries adopt or modify their industrial policies for
multiple reasons, such as preserving and creating jobs;
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TABLE 3
UNCTAD “INVESTMENT POLICY FRAMEWORK FOR SUSTAINABLE DEVELOPMENT”

“The Investment Policy Framework consists of an overarching set of Core Principles for Investment Policymaking that serve as design

criteria for three sets of operational guidelines or action menus:

— Guidelines for national investment policies

— Guidance for the design and use of international investment agreements (Il1As)

— An action menu for the promotion of investment in sectors related to the Sustainable Development Goals”

SOURCE: UNCTAD, 2015a, p. 6 and Investment Policy Hub (2019).

TABLE 4
PERFORMANCE REQUIREMENTS POTENTIALLY CONDITIONED BY IIAS

— “Local content requirements

— Trade-balancing requirements

— Requirements to establish a joint venture with domestic participation

— Requirements for a minimum level of domestic equity participation

— Requirements to locate headquarters for a specific region
— Employment requirements

— Export requirements

— Restrictions on sale of goods or services in the territory where they are produced or provided
— Requirements to supply goods produced or services provided to a specific region exclusively from a given territory
— Requirements to act as the sole supplier of goods produced or services provided

— Requirements to transfer technology, production processes or other proprietary knowledge

— Research and development requirements”

SOURCE: UNCTAD, 2018, p. 153.

boosting innovation in specific sectors, particularly in the
field of the digital economy; promoting specific indus-
tries; protecting specific sectors; and improving global
value chains (GVCs). Among all the industrial policies,
policies regarding FDI have always played an important
role among all types of industrial policies and regula-
tions (UNCTAD, 2018, p. 131). The promotion of FDI
is one of the core elements for fostering economic de-
velopment through multiple kinds of spillovers (access
to financial resources, skills, knowledge, markets, etc.).
Therefore, countries try to attract FDI through different

types of incentives (Tavares-Lehmann et al., 2016). In
many cases, investment incentives are linked to perfor-
mance requirements comprising, inter alia, “minimum
investment amount”, “contribution to R&D” and “tech-
nology transfer”, and the “creation of jobs”. (Table 4)
(Feldman, 2018, p. 1; UNCTAD, 2018, pp. 152-153).
Special economic zones and technological/industrial
parks are also developed in light of industrial policies
impacting FDI (Wessner, 2009). These zones are cre-
ated, inter alia, to attract FDI, promote the integration
of local firms into GVCs, promote exports and to create
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employment (UNCTAD, 2018, p. 154). As noted by
UNCTAD: “These zones usually offer fiscal incentives,
infrastructure and services, streamlined business reg-
istration and customs procedures, facilitated process-
ing of labour and immigration permits, and other invest-
ment facilitation services” (UNCTAD, 2018, p. 154). An
increasing number of countries and regions tend to de-
velop zones that specialize in specific activities, indus-
tries, or technologies that benefit from economic advan-
tages and strengths (OECD, 2011). As highlighted by
UNCTAD: “The contribution of SEZs to industrial devel-
opment can be significant, especially where they foster
the creation of clusters” (UNCTAD, 2018, p. 155). New
industrial policies generally comprise investment facilita-
tion measures, which is a domain that has not played an
important role in the past and has recently been recog-
nized as an important policy tool (see above, the efforts
undertaken at the OECD, UNCTAD and WTO): “Invest-
ment facilitation is distinct from investment promotion,
which is about promoting a location as an investment
destination (e.g. through marketing and incentives) and
is therefore often country-specific and competitive in na-
ture. Investment facilitation is a horizontal policy instru-
ment, applying to all sectors and industries” (UNCTAD,
2018, p. 157). The World Investment Report 2018 ded-
icated its annual theme to the role of industrial policies
in national and international investment policies. The
main approach of the report was to consider that the
new industrial policy measures applied recently by nu-
merous countries contribute to opening their markets
to FDI. However, UNCTAD recognizes that industri-
al policies regarding FDI also comprise the regulations
and constraints imposed on MNEs, such as mini-
mum requirements, ownership limitations, and joint
venture requirements (UNCTAD, 2018, p. 132). A dark-
er side of industrial policy measure recently enforced
by some countries is not sufficiently elaborated upon
in UNCTAD viewpoints regarding the role of industrial
policies in the evolution of FDI. Indeed, industrial poli-
cy induces the risk of market distortions, discrimination
and unnecessarily restrictive measures (Clift and Woll,
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2012, p. 312). This result may explain why recent meas-
ures implemented by some countries against some
M&A and investments may also affect the development
of national and international investment policies in the
future. The border between industrial policy measures
promoting competition and economic development
and economic patriotism measures is quite blurred in
some instances: “In many cases it is no longer possible
to draw a clear dividing line between national industrial
policy in the sense of government influence on compa-
nies at home and protectionism in the sense of trade
barriers to the outside world” (Wruuck, 2006, p. 5). For
example, the reluctance of some countries to accept
FDI from Chinese firms, through M&A, may reflect the
ambiguity of promoting inward FDI, on the one side,
and promoting national interests, on the other (Meunier,
2012; Tavares and Lehmann, 2017). This result is par-
ticularly the case when MNEs from emerging markets
—in particular SOEs— invest in developed economies
(Cuervo-Cazurra, 2018a). Any progress towards pluri-
lateral or multilateral rules on investment may be jeop-
ardized or at least hindered due to, among other as-
pects, measures implemented under the umbrella of
industrial policies that generally receive the sympathy
of populist nationalism fractions (Kobrin, 2017, p. 1).

FDI policy and the digital economy

The digital economy has led to new structures of
the traditional landscape of MNEs’ activities and has
changed the competitive advantages of firms and lo-
cations (Alcacer et al., 2016, p. 499). The digital econ-
omy has an impact on foreign investment since it cre-
ates new conditions governing modes of entry, GVC
operations, the comparative advantages of locations,
etc. Regarding the motivation to invest abroad, accord-
ing to the UNCTAD: “The digital economy also has im-
plications for efficiency-seeking and resource-seeking
investment by enabling new governance and coordina-
tion mechanisms in international production networks”
(UNCTAD, 2017, p. 158).
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TABLE 5
EMBEDDING DIGITAL DEVELOPMENT IN INVESTMENT POLICIES

National

mitigate risks associated with digital operating models”.

International

services trade”.

SOURCE: UNCTAD, 2017, p. 216.

— “Assess the extent to which existing investment regulations are affected by digital operating models.

— Modernize investment regulations where needed, balancing investment promotion and facilitation with measures to

— “Review the coverage and treatment of new digital industries in IlAs.

— Take into account the digital investment dimension of evolving international rules, such as those on e-commerce and

The digital economy creates new opportunities and
new challenges for the international investment poli-
cy community: “It remains, however, that an inherent
tension exists between the potential benefits, both for
firms and for economies, of the broadening adoption of
digital technologies by MNEs. Governments are also
facing mounting pressure to develop policy responses
(especially in the realms of national security and pri-
vacy) that could run against the trend toward broader
digital adaptation, possibly leading to digital fragmen-
tation” (Gestrin and Staudt, 2018, p. 19).

Since the digital economy implies changes in MNEs’
strategies and operations, it impacts the investment pol-
icy landscape (UNCTAD, 2017, p. 158). National and
international investment policies need to be adapted to
the new investment features implied by the digital econ-
omy (Table 5). At the national level, most regulations
on investment have been designed for firms’ physical
activities. Some of these regulations are therefore ob-
solete. There are also risks that a distortion of compe-
tition may be created if the rules differ between digital
and nondigital activities (UNCTAD, 2017, p. 185). At the
international level, most international agreements and
guidelines were adopted before the emergence of the
digital economy (UNCTAD, 2017, p. 187). However, as
underlined by Gestrin and Staudt: “Investment policies

have not undergone any major changes in response to
the digital economy” (Gestrin and Staudt, 2018, p. 15).
The main changes observed so far are related to new
developments undertaken by some countries willing
to find responses to national security concerns (Pohl,
2019, p. 1). From 2017 to 2018, nine of the ten largest
economies modified their regulations on foreign M&A
for national security reasons, as did numerous small
developing and developed countries (Pohl, 2019, p. 1).
For example, Germany modified its regulations related
to the screening of acquisitions that are operated by
non-EU investors, while other countries (e.g. the United
Kingdom, the Netherlands) are considering doing the
same (Gestrin and Staudt, 2018, p. 16).

5. Conclusions

Some new developments have impacted the MNE
strategies and therefore the features of FDI over the last
few years, creating new challenges for the national and
international policy framework on foreign investments.
The main new development is the rise of emerging coun-
tries’ MNEs, as well as the emergence of the digital econ-
omy (Eden, 2016, p. 3). On the one hand, developing
and emerging countries are no longer concentrating their
interests as host countries of FDI but are increasingly
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interested in facilitating and protecting their domestic
MNEs’ investments abroad (Sauvant, 2016, pp. 14-15).
The efforts to harmonize the regulations and policies af-
fecting international investment at the national and inter-
national levels are challenged by the increasing heter-
ogeneity of investors (Eden, 2016, p. 11). Furthermore,
the lengthy but steady trends toward the facilitation of
foreign investment are put at risk by new industrial policy
developments led by the rise of populist nationalism in
some major trading partners (Kobrin, 2017, p. 1). Con-
sequently, the increased transparency of the regulato-
ry landscape, as well as the improvement of the current
dispute settlement system, will be on the table of discus-
sions on national and international policies impacting for-
eign investment in the near future. As stated by Buckley:
“(...) transparent national policies with robust suprana-
tional monitoring are the best solution for world econom-
ic welfare” (Buckley, 2018, p. 184).
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